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WARING v. MEDICAL SOCIETY. 533 

RECENT AMERICAN DECISIONS. 

Superior Court, Eastern District of Q-eorgia. 

STATE OF GEORGIA ex relatione JAMES J. "WARING v. 
THE GEORGIA MEDICAL SOCIETY. 1 

Membership of a club which is purely literary or social or scientific, and does 
not own property, cannot be considered a right of property ; nor is the right of 
meeting the other members a vested right of which courts can take cognisance. 

Mandamus is not the proper form of remedy for a member of such a club who is 
expelled. 

The relator filed his petition in the Superior Court of Chatham 
county, alleging that the respondent, The Georgia Medical Society, 
had deprived him of his privileges as a member of that body, by 
an attempt at his expulsion, for causes which he alleged to be 
insufficient in law, and in a manner not in accordance with law. 

The facts appeared to be that the relator being a member of 
the defendant society was charged substantially, 1. With having 
" forfeited his position as a gentleman of respectable social stand- 
ing," in that he had become surety on the bond of one White, a 
person of color, elected clerk of the court in opposition to the 
wishes of the entire respectable community, and then under 
indictment for larceny, thereby facilitating the qualification for 
office of a disreputable person, and also in that he had become 
surety on the bonds of various persons of color charged with riot, 
thus upholding persons of dangerous character ; 2dly. With hav- 
ing "conducted himself in such manner as would render him 
ineligible to membership," setting forth the same acts as above 
charged, with others of which he was found guiltless. 

The constitution of the society provided that "the resident 
members of this society shall be composed of regular graduates of 
medicine, and shall be gentlemen of respectable social position." 

A by-law of the society also provided that : — 

" Any member who shall be guilty of ungentlemanly conduct during the 
session of the society, or who shall conduct himself, out of the society, in 
such a manner as would render him ineligible to membership, shall be 
expelled from the society according to the wishes of two-thirds of the mem- 
bers of the society present : Provided, that in every instance specific charges 

1 We are indebted for this case to John H. Thomas, Esq., of Savannah. — Eds. 
Am. L. R. 
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be set forth and handed to the individual at least one month before the 
society take action thereon." 

Notice of the foregoing charges wa3 duly given to relator, and 
at a subsequent meeting of the society he was tried and adjudged 
guilty, the relator objecting to the proceedings as against law. 
A vote was then taken to expel relator but was defeated, and a 
resolution passed that he be censured by the president. The 
relator, on being requested, came to the meeting, and the president 
was proceeding to censure him when he arose and objected and 
then left the room, but returned in a few minutes and stated that 
he would receive the censure. A resolution was then passed 
requesting him to resign, which he declined to do. At a regular 
meeting of the society on October 14th 1868, a resolution was 
passed reciting the principal facts, and also that the relator had 
at two previous meetings behaved discourteously to the society, 
and in such a manner as would render him ineligible to member- 
ship, and that at the next regular meeting in November the society 
would vote upon expelling him. Of this the relator had due 
notice one month previous to the November meeting, and at this 
meeting he was expelled by a vote of two-thirds of the members 
present. The relator was not present at this meeting but made a 
written communication stating that he was unable to attend by 
reason of severe indisposition, disclaiming any intentional dis- 
courtesy to the society, and protesting against any proceedings on 
the resolution sent to him, as unlawful and unjust. 

Hartridge and Ohisholm, for relator, cited the following autho- 
rities : 1 Black. Com. 471, 476, 481 ; 2 Johns. Chan. R. 335 ; 6 
Conn. 544 ; 4 Wheat. 657, 674, 699 ; 20 Pick. 495 ; 1 S. & R. 
254; 2 Id. 141; 6 Conn. 532; 5 Watts 152; 10 Wend. 293 
1 Cowen 423; 12 John. 414; 2 Binney 448; 1 Strange 1051 
1 Cranch 168 ; 2 Esp. N. P. 682 ; 2 Burr. 723, 731, 738, 1045 
3 Id. 1265, 1267 ; 4 Id. 2186 ; 1 Id. 538 ; 2 L. Raym. 1564 ; 4 
Geo. 44, 117; 2 Esp. N. P. 317-8; 2 Esp. R. 677; 1 Strange 
557 ; 6 S. & R. 469 ; 4 Bac. Ab. 507 ; 12 Geo. 178 ; 26 Id. 
665, 676 ; 2 Esp. N. P. 677, n. 3 ; Const, of Georgia, §§ 3, 9, 
10 ; 10 Mod. 76 ; Cowp. 503 ; 2 Burr. 731 ; 6 S. & R. 476 ; 
Angel & Ames on Corp., chap, xii., §§ 408, 409 ; 2 Kent's Com. 
298; 1 Sumner 301; 2 Term R. 181; 4 Bac. Ab. 500; 2 
Selw. N. P. 1083, n. ; 2 Black. Com. 21, 37 ; 3 Term R. 651 ; 
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3 East 188 ; 31 Geo. 206 ; 8 Term R. 352 ; 1 Black. Com. 44- 
60 ; 1 Bish. Crim. Law, §§ 55, 58, 114 ; Eden on Pen. Laws 309 ; 
Tapp. on Man. 119, 201, 358, 374, 392-4 ; Angel & A. on Corp. 
597, 683, 711 ; T. U. P. Charl. (Ga.) 235 ; Grant on Corp. ; 
Willcock on Mun. Corp. 150 ; Code of Georgia, §§ 1679, 3142, 
4227, 712 ; 2 Barn. & Aid. 620 ; 5 Id. 899. 

Thos. JE. Lloyd, and Jackson, Lawton §■ Basinger, for re- 
spondent, cited the following authorities: Code of Georgia, 
§ 1416-1424; 14 Geo. 388, 9; Ang. & Ames on Corp. 3, 602; 
7 Eng. Com. L. 295 ; 1 Sumner 284, 299 ; Code, of Georgia, 
§§ 1671-2, 3, 3143-4 ; Ang. & Am. on Corp. 615 ; *26 Geo. 675 ; 
1 Keb. 84; Carthew 92; 2 Shower 191 ; Tapp. on Man. 69, 70, 
145-6; 2 Black. Com. 266; 2 Term R. 352-6; 2 Kent's Com. 
294; Black. Com. 471; 1 Kent's Com. 297; 3 Wend. 476; 2 
Binney 148 ; 5 Burr. 2761 ; 1 Black. 25-58 ; 23 Eng. Com. L. 
66,71; Code of Georgia, § 3706; 7 East 353; 36 Geo. 461; 
1 Sumner 284, 299; 2 Kent's Com. 304; 2 Term R. 182, 356; 
Ang. & Am. on Corp. 602 ; 2 Term R. 177 ; 2 Cowp. 523 ; 7 
Eng. Com. L. 245; Code of Georgia, § 3145; 1 Mod. 82; 4 
Burr. 2186; Tapp. on Man. 137, 138, 216; 7 Term R. 391; 4 
Geo. 26 ; Code of Georgia, § 3142. 

Schley, J. — This cause came on to be heard, and after elabor- 
ate argument the court is called upon to decide the legal points 
made, which are to control ultimately this case ; and after an- 
alyzing its merits, I have resolved it into two questions. 

The first is, had or has Dr. James J. "Waring any vested rights 
as a member of The Georgia Medical Society ? And, second, if 
he had or has, is mandamus the proper remedy for the enforce- 
ment of his rights ? 

The only rights which the relator can have, as a member of the 
society, are either, first, a right to property ; second, a right to 
membership, with a view to the improvement of the science of 
medicine ; third, a right to practice his profession and collect his 
fees ; or, fourth, a right to meet the members of said society on 
social equality. 

In reference to the first right, to wit, the right to property, it 
may be well to look to the charter to ascertain what the object of 
this society is. It is clearly not to acquire property. No right 
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is given to the society by the charter to buy or sell. It can 
only receive bequests or donations. And even these it cannot 
take for any individual benefit, but only for the promotion of the 
purposes of the society. And what are they ? The lessening of 
fatality and the improvement of the science of medicine. Can 
any physician purchase any right in or to the society ? Can he 
sell any right he as a member of the society may have? Can he 
convey to another his right by will or deed ? Or, if he die, will 
his rights descend or go to his legal or personal representatives ? 
Clearly not. If, then, no member has any right which he can 
buy or sell, or bequeath or transmit, can his right in any sense 
be said to be property ? I think not. 

If, then, the relator had no property in the sense referred to, 
let us turn to the second supposed right and see if it can be a 
vested right, to wjt : — the right to improve the science of medi- 
cine. This is one of the objects of the society, and it may be 
said that membership is necessary to its accomplishment. But it 
is only necessary to ask the question, can this, in any possible 
sense, be a vested right, to have the response in the negative. 
The relator's right to accomplish that benevolent end can neither 
be increased nor diminished in or out of the society. This ques- 
tion, it seems to me, will not bear discussion. 

But, thirdly, has the relator's right to charge or collect fees as 
a practitioner been taken away by his expulsion from the society ? 
He neither acquired this right in entering the society, nor lost it 
on his expulsion. He had it before, and he has it now unim- 
paired. 

Fourthly. Was the relator's right to meet the other members 
of the society in social intercourse, or even in professional inter- 
course, a vested right ? It is true that while a, member of the 
society he had the right to enter the society, to join in the delibe- 
rations of that body, and to do all acts incidental to its object and 
designs, but can this, in any sense, be called a vested right ? A 
member of the Georgia Historical Society, for instance, so long 
as he deports himself in compliance with the rules established for 
its government and purposes, has the right to meet that body and 
take part in its deliberations, but it will hardly be suggested that 
such a right is so vested in him, as that he cannot forfeit it short 
of the commission of a crime. Each of these societies is emi- 
nently of a social nature ; and social standing, good character, 
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respect of its members, harmony of action, and brotherly kind- 
ness, are essential to the accomplishment of the objects of both ; 
and it seems just as reasonable and right that each should be 
vested with the power to rid itself of an objectionable member, as 
that either should have the right to prevent a disreputable char- 
acter from acquiring membership. 

But suppose the relator has a vested right in either of the four 
ways suggested (and I can conceive of no other possible right he 
or any member of this society can have), can all or any of such 
rights be enforced by the writ of. mandamus ? If he has a vested 
right in property, he can enforce that by a common-law process. 
His interest, if property, is ascertainable and can be recovered. 
But can the writ of mandamus compel the members of the Georgia 
Medical Society to return any or all of the other three supposed 
rights? I think not. We have already seen that the relator's 
right to practice his profession and collect his fees exists independ- 
ent of his connection with the Georgia Medical Society ; and it is 
not necessary, therefore, to discuss that question. But as to the 
third and fourth possible rights, it is to be observed that they, in 
my judgment, are not within the scope of the operation of the 
writ of mandamus. They are eminently and exclusively social, 
not to say ethical, or if you please sesthetical questions. The 
court might order The Georgia Medical Society to receive the 
relator into free membership, and yet as to these two rights of 
membership, to wit, social meeting and promoting the benevolent 
objects of the society, the court has no power to enforce its man- 
date. Suppose the members of the society refuse to meet with 
the relator, refuse to discuss medical science with him, refuse to 
consult with him, refuse to exert any effort, physical or mental, to 
carry out the purposes of the society, what power of compulsion 
has this court which it can bring to bear on such recusant mem- 
bers ? The bare question shows its impracticability. 

I must, therefore, refuse the mandamus. 

The result arrived at in the foregoing ship, even in a merely literarj' or social 

case appears, so far at we gather from club, are not vested rights which the 

the facts reported, to be substantially Jaw will protect, and many cases have 

correct, but the decision can hardly be laid down with great stringency, rules 

supported onthereasoningoftheopinion. which must govern the exercise of even 

No case that we have seen has gone the most unlimited discretion as to ex- 

so far, as to say that rights of member- pulsion of members from societies. 
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The early English decisions, begin- 
ning with the famous case of James 
Bagg, reported by Lord Coke, 11 Bep. 
93, were cases of amotion or disfran- 
chisement in public or municipal cor- 
porations. In Bagg's Case, it was re- 
solved by the Court of King's Bench 
that the power of disfranchisement could 
only be exercised under authority given 
by express words in the charter, or by 
prescription ; and where no such express 
authority existed, there must be a con- 
viction of some offence in a court of law 
before the offender could be disfran- 
chised. 

As corporations however grew more 
numerous, and their character and pur- 
poses essentially changed, it was found 
that this limitation of power was too 
narrow to meet the cases then arising, 
and in what may be called the second 
leading case on the subject, Rex v. 
Richardson, 1 Burr. 517, it was decided 
that a corporation may make a by-law 
giving power of amotion for just cause, 
though the corporation that made it had 
no power of amotion expressly given 
by charter or claimed by prescription. 
Lord Mansfield in delivering judg- 
ment said: "There are three sorts of 
offences for which an officer or corpora- 
tor may be discharged : — 

" 1. Such as have no immediate rela- 
tion to his office, but are themselves of so 
infamous a nature as to render the 
offender unfit to execute any public 
franchise. 

" 2. Such as are only against his oath 
and the duty of his office as a corporator; 
and amount to breaches of the tacit con- 
dition annexed to his franchise or office. 

" 3. Offences of a mixed nature — as 
being an offence not only against the 
duty of his office, but also a matter in- 
dictable at the common law." The 
power of amotion, therefore, he said, 
was incident to every corporation, though 
the manner in which it should be exer- 



cised might differ according to the dis- 
tinction made in offences. For the first 
class of offences a corporator can only 
be amoved aftor conviction in a court of 
law; but for the second sort, the power 
of trial as well as removal is incident to 
every corporation. 

The reasoning and authority of Lord 
Mansfield, in Rex v. Richardson, have 
been followed with great uniformity in 
subsequent cases both in England and 
America, though the courts have shown 
a strong tendency to restrict the exercise 
of the power of expulsion for causes of 
the second class to cases of acts directly 
and unequivocally against the very pur- 
pose and existence of the corporation. 
The leading American case is Common- 
wealth v. President of St. Patrick Bene- 
volent Society, 2 Binn. 441 (1810). The 
society was a charitable corporation, for 
the purpose of raising funds to assist its 
members in sickness, &c. By the char- 
ter it was authorized to make rules and 
by-laws, and to do everything needful 
for the good government and support of 
the corporation. A by-law enacted, 
that "vilifying any of its members" 
should be a crime against the society, 
and might be punished by expulsion. 
The relator was expelled for this offence. 
The proceedings were regular, and the 
case turned on the validity of the by-law. 
The court, by Tilghman, C. J., held 
the by-law void, on the ground that pri- 
vate quarrels of members were totally 
unconnected with the purposes of the 
society, and such a by-law therefore was 
not necessary for its good government 
and support, and awarded a peremptory 
mandamus to restore the relator. 

It is very clear that the character of 
an act considered as an offence of the 
second class enumerated by Lord Mans- 
field, depends materially on tho nature 
and purpose of the corporation itself. 
Money corporations properly so called, 
that is corporations whose primary object 
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is the acquisition of property or profit 
for its members, stand on a very different 
basis from those in which profit to indi- 
vidual members has no part, and in 
which acquisition of property in the cor- 
poration itself is merely incidental to 
its real purposes and objects. In the 
former, it is conceded that the power of 
expulsion can only be exercised under 
express authority derived from the 
charter: Angell & Ames on Corp. 
\\ 113, 410. But even in the latter 
class, the courts have uniformly treated 
membership as a vested right which they 
would protect from illegal or irregular 
interference. Thus, in Fuller v. Trus- 
tees of Pluinjield Academy, 6 Conn. 532, 
it was held that the place of a trustee in 
an eleemosynary corporation, though no 
emoluments are attached to it, is yet a 
franchise of such nature that a. person 
improperly dispossessed of it is entitled 
to redress, and a peremptory mandamus 
was awarded. So in People ex rel. Gray 
v. Medical Society of Erie, 24 Barb. 570. 
The medical society established a fee- 
bill, and provided by a by-law that any 
member taking a smaller fee than the 
one prescribed in the fee-bill might be 
expelled. The society had by statute 
the right to make by-laws regulating 
the admission and expulsion of mem- 
bers. The relator was expelled by the 
society for violation of the fee-bill, and 
on mandamus the court ordered him 
restored, on the ground that the by-law 
was not one within the proper powers 
of the society. 

To the same effect are the numerous 
cases cited by the counsel for the relator 
in the principal case, and also Evans v. 
The Philadelphia Club, 14 Wright (50 
Penn.) 107, a very interesting case, 
which was argued with great earnestness 
by very able counsel on both sides. 
The decision being unfortunately by a 
divided court, with no reasons assigned, 
has not the authority to which it would 
otherwise be entitled. 



The course of reasoning, therefore, by 
which the learned judge in the principal 
case refines away the rights of the rela- 
tor, cannot be considered as supported 
by authority, nor can the denial of the 
remedy by mandamus. It was decided 
by Lord Mansfield in Rex v. Barker, 
3 Burr. 1265, that mandamus is the pro- 
per remedy, and this has been uniformly 
followed both in England and America. 
The result of the adjudicated cases on 
the subject of amotion and disfranchise- 
ment, would seem to reduce the power 
of expulsion within very narrow limits. 
Social clubs, however, being of very re- 
cent origin, and scientific or literary 
societies having a social basis and cha- 
racter having of late grown into im- 
portance, it must be expected that the 
cases arising hereafter in reference to 
such societies cannot be fairly brought 
within the stringent rules in regard to 
expulsion of members, which have been 
found just and satisfactory hitherto. As 
the change in times and manners from 
Lord Coke to Lord Mansfield led the 
King's Bench to the distinctions taken 
between Bagg's Case and Rex v. Rich- 
ardson, so the changes of the last cen- 
tury must bring the courts to a more 
liberal application of the principles of 
the latter case. 

The true and solid ground on which 
to decide such cases is, as it seems to us, 
the contract of membership, liberally 
construed with reference to the pur- 
poses of the corporation or society. The 
classification of Lord Mansfield is 
sufficiently comprehensive. " Second- 
ly," he says, " such as are against the 
duty of his office as a corporator ; and 
amount to breaches of the tacit condition 
annexed to his franchise." Whether an 
act be such a breach or not should be 
judged entirely by its effect on the so- 
ciety ; and if by his assent to the laws 
and rules of the society, a member has 
agreed that the corporation, or any part 
of it, shall be the tribunal to decide the 
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fact, then the courts instead of being 
astute to discover defects of jurisdiction 
(as it must be confessed they have in 
many of the American cases), should 
aim liberally to support the judgment of 
the tribunal agreed upon. 

In the latest English case on this sub- 
ject, Hoplcinson v. Marquis of Exeter, 
Law Rep. 5 Eq. 63, the complainant 
being a member of the Conservative Club, 
had given pledge that he would vote for 
certain liberal candidates at the parlia- 
mentary election, and for this he was 
expelled from the club. The rules of 
the club made no reference to the politi- 
cal opinions of its members, except so 
far as they were implied from its name. 
Lord Romillt, M. R., refused to re- 
store the complainant, on the ground 
that he had submitted to the jurisdiction 
of the club by becoming a member, and 
the proceedings had been regular accord- 
ing to the by-laws. A club, he said, 
was a partnership, but of a different kind 
from any other ; and the members had 
by rules constituted a tribunal for the 
decision of questions of membership and 
expulsion. " The question is, whether 
there is any appeal from that decision. 



It is clear that every member has con- 
tracted to abide by that rule which gives 
an absolute discretion to two-thirds of 
the members present to expel any mem- 
ber. Such discretion, like that referred 
to by Lord Eldon in White v. Damon, 
7 Ves. 35, must not be a capricious or 
arbitrary discretion. But if the decision 
has been arrived at bond fide, without 
any caprice or improper motive, then it 
is a judicial opinion from which there is 
no appeal." 

It does not appear from the report 
whether the club was incorporated or 
not ; but, putting the decision fairly on 
the contract of the member to abide by 
the judgment of the tribunal established 
by the by-laws, we are unable to per- 
ceive that the fact of incorporation is at 
all material. 

If the decision in the principal case 
had been rested on the by-law quoted, 
and the regularity of proceedings under 
it, we think it would have stood on a 
basis of sound reason, and have been 
strictly within the principle of Lord 
Mansfield's judgment in Rex v. Rich- 
ardson. J. T. M, 



Court of Appeals of Maryland. 
NORTHERN CENTRAL RAILWAY CO. v. CANTON CO. 1 

Trade fixtures and buildings for trade, no matter how strongly attached to the 
soil or firmly embedded in it, are treated as personal property, and as such subject 
to removal by the person erecting them. 

The road-bed of a railway, the rails fastened to it, and the buildings at the 
depots are real property ; but under certain circumstances they may be trade fix- 
tures, and be treated as personal property. 

The ground upon which a tenant's right to remove his fixtures has been limited 
during the continuance of his term, rests upon the doctrine, that if he neglected to 
avail himself of his right within this period, the law presumed that he voluntarily 



1 We are indebted for the opinion in this case to the Baltimore Law Trans- 
cript. — Eds. Am. L. R. 



